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Plaintiff Bar K Ranch, LLC, through counsel, states its cause of 

action and alleges as follows: 

NATURE OF THE ACTION 
 
1. This is an action for declaratory, injunctive and other equitable 

relief pursuant to the federal Quiet Title Act, the federal Declaratory 

Judgments Act, and relevant provisions of Montana law. Plaintiff seeks 

clarification, on behalf of itself and the people of Montana, as to the 

existence, nature and location of certain established public and private 

rights of way over a system of historical roads in Madison County, 

Montana. It further seeks to quiet title thereto and other related relief. 

PARTIES 
 

2. Plaintiff Bar K Ranch, LLC (“Bar K”) is a Montana limited 

liability company which owns certain real property located in Madison 

County, Montana that is accessible via the roads at issue in this matter. 

3. Defendant United States of America is the owner of certain lands 

traversed and bordered by the roads at issue in, and encompassing the 

rights of way claimed by, this action. 

4. Defendant State of Montana is the owner of certain lands 

traversed and bordered by the roads at issue in, and encompassing the 
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rights of way claimed by, this action. 

5. Defendant U.S. Bureau of Land Management (“BLM”) is a federal 

agency within the U.S. Department of the Interior. It administers 

certain federal lands traversed and bordered by the roads at issue in, 

and encompassing the rights of way claimed by, this action. 

6. Defendant U.S. Forest Service (“USFS”) is a federal agency within 

the U.S. Department of Agriculture. It administers certain federal lands 

traversed and bordered by the roads at issue in, and encompassing the 

rights of way claimed by, this action. 

7. Defendant Montana Fish, Wildlife & Parks (“FWP”) is a Montana 

state administrative agency. It administers certain state lands 

traversed and bordered by the roads at issue in, and encompassing the 

rights of way claimed by, this action. 

8. Defendant Montana Department of Natural Resources & 

Conservation (“DNRC”) is a Montana state administrative agency. It 

administers certain state lands traversed and bordered by the roads at 

issue in, and encompassing the rights of way claimed by, this action. 

9. Defendant Madison County Commission (“Madison County”) is a 

three-member administrative board charged with administering the 
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affairs of Madison County, Montana, including the creation, recognition, 

maintenance, alteration, improvement and abandonment of county 

roads, inclusive of the roads at issue in this action.  

10. Defendant Imerys Talc America, Inc., f/k/a Luzenac America, Inc. 

(“Imerys”) is a Delaware corporation that owns a talc mine in the area 

of the disputed roads. A small portion of the roads at issue in this 

matter, as they currently lie, crosses land owned by Imerys. 

11. Defendant Walsh Eugene Carter Bypass Trust (“Wash”) is a 

private landowner. A small portion of the roads at issue in this matter 

cross land owned by Walsh. Upon information and belief, the Walsh 

family agrees that the roads in question are county roads.  

JURISDICTION AND VENUE 
 

12. The Court has subject matter jurisdiction over this action under 

28 U.S.C. §§ 2409(a), 1331, 1346(f), and/or § 2201. 

13. The Court has supplemental jurisdiction over related matters of 

Montana state law under 28 U.S.C. § 1367(a). 

14. The Court has personal jurisdiction over all of the parties. 

15. Venue is proper under 28 U.S.C. § 1391(b)(2) and (e) and District 

Court Local Rule 3.2(b) because the property that is the subject of this 
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action is located in Madison County, Montana. 

FACTS RELEVANT TO ALL COUNTS 
 
16. Bar K owns certain real property located on the west side of the 

Madison River, south of Ennis, Montana, which is commonly referred to 

as the “Bar K Ranch” or the “Kelly Ranch” (hereinafter the “Ranch”) 

and legally described as: 

S12, T10S, R01W, ACRES 640, ALL; 

S13, T10S, R01W, ACRES 640, ALL; 

S24, T10S, R01W, ACRES 640, ALL; 

S25, T10S, R01W, ACRES 240, N2NE4, NW4; 

S30, T10S, R01E, ACRES 603, ALL LESS NE4NE4; and 

S31, T10S, R01E, ACRES 360, NW4NE4, E2NW4, 
GVT LT 1, NE4SW4, SE4. 

 
17. Upon information and belief, most of the property comprising the 

Ranch was settled in the early 1900’s by Ben Lockhart. Additional land 

was acquired and incorporated into the Ranch over time. 

18. Upon information and belief, Lockhart sold the Ranch to the Klatt 

family on or about March 8, 1946. 

19. Klatts sold the Ranch to Andrew “Andy” and Susanna Kelly on or 

about April 10, 1958 and it has remained in the Kelly family ever since.  
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20. On or about September 21, 2012, Kellys caused the Ranch to be 

transferred to Bar K, a family-owned LLC which now holds legal title. 

21. The Ranch is accessible from the north by a network of roads 

consisting of historical homestead access routes and county roads which 

have been used by local residents (including the owners of the Ranch 

and their employees, guests and invitees) and the public at large for 

more than a century. 

22. The precise location, arrangement and designations attached to 

some of the roads have changed over the years. Portions of the roads 

have been referred to by various names and designations including, 

among other things: County Road # 36; County Road # 233; Ruby Creek 

Road; Wall Creek Road; Ennis-Wall Creek Road; Ennis-Varney-Wall 

Creek Road; South Wall Creek Game Range Road; Horse Creek Canyon 

Extension; and colloquially the “Upper” and “Lower” Roads (referring to 

the western and eastern principal roads, respectively). 

23. The overlapping “Upper” and “Lower” Roads that are the principal 

arteries of the road system are approximately depicted below (in pink), 

as they currently lie, beginning from their intersection with Johnny 

Ridge Road, after it crosses the Madison River at McAtee Bridge, and 
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ending to the South at the entrance to the Ranch: 

 

24. The Lower Road (i.e. the eastern road) along the Madison River is 

improved and regularly maintained. Portions of the Upper Road (i.e. the 

western road), where it diverges from the Lower Road, have not been 
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regularly maintained in recent years and have been rendered 

impassable because the bridge across Ruby Creek in S10, T09S, R01W 

has washed out and has not yet been replaced. 

25. Upon information and belief, Madison County has had or shared 

responsibility for maintenance and improvement of these roads, and 

related infrastructure like Ruby Creek bridge, at all relevant times. 

26. Until the late 1950s, these roads provided exclusive access for the 

Ranch, other local landowners, and for the public for many purposes 

including all vehicular access. Very limited alternative personal access 

was available at times via a foot-bridge and later a cable-car across the 

river, both located further upstream. At all times, these roads have 

provided primary or exclusive access for many purposes.  

27. Additionally, at all times, the roads have provided meaningful and 

exclusive access to public lands, including access to substantial swathes 

of the Beaverhead-Deerlodge National Forest for hunting, fishing, 

hiking, camping, wildlife viewing, access to Forest Service cabins, and 

other personal and recreational uses by the people of Montana. 

28. A road running from Ennis “up the west side of the Madison 

River” to the Ranch was declared a county road by the Madison County 
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Commission on June 7, 1888 (Comm. J. M/239–240), Exhibit 1 hereto. 

The road was then opened by order of the Madison County Commission 

on December 10, 1888 (Comm. J. M/288–289), Exhibit 2. It is therefore 

a Montana public highway per Mont. Code Ann. § 60-1-201(c). 

29. Upon information and belief, the viewer’s report and maps 

showing the precise location of the original 1888 county road were not 

preserved and are not in the custody of the Madison County 

Commission or the office of the Madison County Clerk and Recorder. 

30. However, various other county records identify the county road 

established in 1888 as the Lower Road, including county maps, road 

data sheets, and other administrative records. 

31. The Upper Road was established as an alteration and extension of 

an undescribed pre-existing county road by operation of road petition 

B18 dated October 1912, Exhibit 3. Petition B18 was approved, and the 

Upper Road was declared a county road, by order of the Madison 

County Commission on June 6, 1913 (Comm. J. T/166), Exhibit 4. It is 

therefore a Montana public highway per Mont. Code Ann. § 60-1-201(c). 

32. The original right of way for the Upper Road, as described by the 

viewer’s report for the 1913 petition, is approximately depicted below in 
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black, with the roads as they currently lie again depicted in pink.  

 

33. As recently as 1983, the State of Montana (acting through FWP) 

and the Walsh family (predecessors in interest to the Walsh Eugene 

Carter Bypass Trust), owners of land traversed by portions of the Upper 

Case 2:19-cv-00006-BMM   Document 1   Filed 01/29/19   Page 10 of 34



11 

Road, recognized the public’s right of way and made efforts to solidify it 

by granting easements to the County for “purposes of a public roadway.” 

34. Both the Upper and Lower Roads are depicted as county roads 

and/or public highways on various official maps and Madison County 

records about the roads under its administrative purview. 

35. The parcels of real property traversed and/or bordered by the 

roads are legally described as follows: 

A. S36, T08S, R01W, ACRES 651, ALL; 

B. S01, T09S, R01W, ACRES 89, N2NE4 EAST OF RIVER; 

C. S01, T09S, R01W, ACRES 78, LTS 6-7, SW4NE4; 

D. S01, T09S, R01W, C.O.S. 7/1744-FC, REMAINDER TR 

E. S01, T09S, R01W, ACRES 87, E2SE4; 

F. S12, T09S, R01W, ACRES 200, NW4NE4, NW4 

G. S12, T09S, R01W, ACRES 240, SW4NE4, SW4, NW4SE4; 

H. S12, T09S, R01W, ACRES 209, E2E2, SW4SE4; 

I. S13, T09S, R01 W, ACRES 485, N2, SW4; 

J. S14, T09S, R01 W, ACRES 81, E2SE4; 

K. S03, T09S, R01W, ACRES 657, ALL LESS R/W;  

L. S02 T09S, R01W, ACRES 80, N2SW4; 
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M. S02, T09S, R01W, ACRES 576, N2, S2SW4, SE4;  

N. S10, T09S, R01W, ACRES 600, ALL LESS NE4NE4 

O. S10, T09S, R01W, ACRES 40, NE4NE4; 

P. S11, T09S, R01 W, ACRES 320, N2; 

Q. S11, T09S, R01 W, ACRES 320, S2; 

R. S15, T09 S, R01 W, ACRES 640, ALL 

S. S14, T09S, R01 W, ACRES 560, ALL LESS E2SE4; 

T. S22, T09S, R01W, ACRES 640, ALL LESS HWY 

U. S23, T09S, R01W, ACRES 560, W2NE4, W2, SE4; 

V. S27, T09S, R01W, ACRES 481, S2, NW4; 

W. S27, T09S, R01W, ACRES 160, NE4; 

X. S26, T09S, R01W ACRES 279, N2 LESS NE4NE4 LESS 
HWY; 
 

Y. S26, T09S, R01W, ACRES 320, S2; 

Z. S35, T09S, R01W, ACRES 321, W2; 

AA. S35, T09S, R01W, ACRES 320, E2; 

BB. S36, T09S, R01W, ACRES 639.574, ALL; 

CC. S02, T10S, R01W, ACRES 160, H.E.S. #797; 

DD. S02, T10S, R01W, ACRES 481, S2, NW4 LESS H.E.S. #797, 
MINUS H.E.S. #97; 
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EE. S01, T10S, R01W, ACRES 494, W2E2, W2; 

36. These potentially affected parcels of real property are depicted 

below, labeled to correspond to the preceding list of legal descriptions: 
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37. Parcels A and BB are state trust lands administered by DNRC  

38. Parcels B, C, E, H, I and J are federal lands administered by 

BLM. 

39. Parcels V, Z, and DD are federal lands administered by USFS. 

40. Parcels D, F, G, L, N, O, P, Q, R, S, T, U, W, X, Y, AA, CC, and EE 

are state lands administered by FWP, which comprise part of the Wall 

Creek Game Range. 

41. Parcel K is owned by Imerys. A small part of the Upper Road, as it 

currently lies, crosses this parcel, though the original road and the right 

of way as described in 1913 did not. 

42. Parcel M is owned by Walsh. A small part of the original declared 

county road, and the road as it currently lies, cross this parcel.  

43. The northern portion of the Lower Road near Johnny Ridge Road, 

as it currently lies (hereinafter the “BLM Segment”), deviates from the 

path of the original county road, which ran approximately through the 

center of Sections 1 and 12 of T09S, R01W, across Parcels A, B, C, D, F, 

G, and H. 

44. The original county road across these Parcels remains visible in 

aerial photographs and satellite imagery and is approximately depicted 
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below (shown in orange), alongside the relevant portion of the Lower 

Road, as it currently lies, encompassing the BLM Segment (in pink): 

 

Case 2:19-cv-00006-BMM   Document 1   Filed 01/29/19   Page 15 of 34



16 

45. Upon information and belief, in the mid-to-late 1960s, the new 

road comprising the BLM Segment (shown above in “pink”) was 

constructed to facilitate better public access to the Ruby Creek 

Campground, located along the Madison River at the southern end of 

Parcel H. 

46. On or about May 5, 1969, area residents filed Madison County 

road petition E57, Exhibit 5, asking the County to abandon a portion of 

the original county road “effective upon completion of the United States 

Government road substituting therefore…by reason of the fact that a 

United States Government road is to be built between this road and the 

Madison River and will replace the road sought to be abandoned.” 

47. As shown on Exhibit 6 (Comm. J. 3/236), a portion of the original 

county road was thus abandoned on or about July 8, 1969, ranging from 

the intersection with Johnny Ridge Road in Parcel A down to the “South 

line of the North half of Section 12,” the approximate center point of 

Section 12 between Parcels F and G, “subject to completion” of the new 

road and with the understanding, as published in the statutorily-

required newspaper notice, that the original public access route would 

be replaced by the “substitute road.”  
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48. Thereafter, county road data sheets and other administrative 

records continued to reflect the county’s belief and understanding that 

the above-depicted portion of the original county road was abandoned 

due to the existence of substitute access. For example, Exhibit 7, a 

County road data sheet for “Ennis-Wall Creek Road,” describes the 

declared 1888 county road running from Ennis to the Ranch and notes 

that a portion of the road was abandoned and “replaced” in 1969. 

49. Certain other portions of the 1888 county road encompassing the 

Lower Road were abandoned over the years, including a portion of the 

road on the Bark K Ranch itself in 1964, and another portion, further to 

the north of the areas depicted in the preceding maps, across the Bar 

Seven Ranch in approximately 1977. 

50. Other than these abandonments, and the purported abandonment 

of a portion of the original county road subject to completion of the 

replacement BLM Segment, as described above, no part of any private 

or public right of way over the roads depicted herein has ever been 

abandoned, vacated or relinquished. 

51. For much of the twentieth century, a substantial portion of the 

land traversed by these roads was privately owned, including by 
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original homesteaders and their successors-in-interest, and/or by the 

Northern Pacific Railway Company. Over time, much of the once 

privately-owned property was acquired by the government, principally 

including FWP, which has dedicated the land to the creation and 

expansion of the Wall Creek Game Range. 

52. Other lands in the area went unclaimed by homesteaders and 

were not dedicated to any particular public use, and therefore fell to the 

management and administration of the U.S. General Land Office 

(“GLO”) before passing to the BLM upon its creation in 1946. 

53. In recent years, the various state and federal agencies with 

responsibility for administering these lands have begun to restrict 

access and dictate the use of the roads in ways inconsistent with their 

status as county roads and Montana public highways, and otherwise 

inconsistent with established private and public access rights. Said 

entities have further denied that portions of the roads in question are 

county roads, explicitly and implicitly giving rise to an actual 

controversy regarding the ownership and control of the roads and the 

location and status of attendant rights of way.  

54. There is no other adequate remedy at law, requiring resolution by 
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this Court under the Quiet Title Act and/or by entering appropriate 

declaratory relief under relevant provisions of federal and state law.  

COUNT I: QUIET TITLE/DECLARATORY JUDGMENT 
(the Original County Roads are county roads/public highways) 

 
55. Plaintiff incorporates the foregoing facts and allegations as if set 

forth fully herein. 

56. The Upper and Lower roads described above (hereinafter referred 

to collectively as the “Original County Roads”) were principally 

constructed in the late nineteenth and early twentieth centuries and 

were established as county roads by express declaration and dedication 

under the procedures prescribed by Montana law, including but not 

limited to declarations of the Madison County Commission on June 7, 

1888 and June 6, 1913.  

57. Montana counties are charged by law to maintain records of all 

openings and alterations of county roads. Mont. Code. Ann. § 7-14-2614. 

Given the age of the roads in question and the incompleteness and 

imprecision of the records maintained by Madison County, particularly 

including the unavailability of records depicting the original location of 

the county road from Ennis to the Bar K Ranch as established in 1888, 

the Reid doctrine applies. Under Reid. v. Park County, 192 Mont. 231, 
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627 P.3d 1210 (Mont. 1981), the Court may determine whether public 

roads exist based upon “the record taken as a whole,” even if the 

historical record is incomplete or otherwise insufficient to prove strict 

adherence to the statutory prescriptions for creation of public roads 

under Montana law. In other words, the law recognizes the “inherent 

difficulty of recreating events from incomplete or cryptic public 

records…” about a road “created when horse-and-buggies were more 

prevalent than Ford Explorers[,]” and adjusts the petitioner’s burden of 

proof accordingly in disputes about historic public roads. Garrison v. 

Lincoln Cnty., 2003 MT 227, ¶¶ 14–16, 317 Mont. 190, 77 P.3d 163. 

58. Moreover, any discrepancies in the location or description of the 

roads, including but not limited to any actual or alleged deviations from 

the descriptions in the original road declarations and viewer’s reports, 

are “insufficient to destroy the road’s public status.” Garrison, ¶ 21. 

59. Any defects regarding the creation or dedication of the Original 

County Roads are also ameliorated by operation of Montana’s “curative 

statute” (enacted as § 2600 of the Montana Political Code of 1895, later 

re-codified as RCM § 32-103 (1947)), which expressly recognized as 

public highways “[a]ll highways, roads, lanes, streets, alleys, courts, 
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places and bridges laid out or erected by the public, or now traveled or 

used by the public, or if laid out or erected by others, dedicated or 

abandoned to the public, or made such by the partition of real 

property….”). 

60. To the extent any portion of the Original County Roads is not 

deemed a county road by virtue of a valid express declaration, then the 

public has alternatively secured an equivalent right of way by operation 

of the other mechanisms specified by the curative statute and Mont. 

Code. Ann. § 60-1-201(3), including but not limited to by the 

construction, maintenance, and alteration of the roads by the County 

with public funds, and expansive and enduring historic use of the roads 

by the public at all relevant times. 

61. Upon information and belief, the Original County Roads are 

comprised of old homestead routes that have been abandoned to the 

public together with roads built and improved by the County for the 

benefit and use of the public. 

62. At all relevant times, the Original County Roads have been 

overseen and maintained, in whole or in part, by Madison County and 

public funds have been expended for the maintenance and improvement 
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of the roads, bridges, and other infrastructure in service of the public’s 

right of way. 

63. Bar K, the public, and the County have consistently treated the 

Original County Roads as county roads and Montana public highways, 

common to all of the people, during all phases of the roads’ history and 

transcending any alterations of their course by the passage of time or 

the effects of road maintenance and administrative alteration. The 

roads have been used freely and regularly, at all times, for expansive 

and enduring purposes such as ingress and egress to public and private 

lands for personal, recreational, commercial and agricultural uses.  

64. As to any portion of the Original County Roads which are not 

deemed to be county roads and/or public highways for one or more of the 

reasons stated above, the public’s historical use has additionally 

established a public prescriptive easement. The public’s historical use of 

the roads has been open, notorious, exclusive, adverse, uninterrupted 

and in excess of the statutorily prescribed period. 

65. The purported abandonment of the portion of the Original County 

Road running parallel to the BLM Segment in Parcels A, B, C, D, F, G, 

and H, as described in Paragraphs 43–44 above, was ineffectual. That 

Case 2:19-cv-00006-BMM   Document 1   Filed 01/29/19   Page 22 of 34



23 

road was closed by operation of a county road closure petition, held out 

to the public as being “effective upon” and “subject to” the 

establishment of a “substitute” public access route, which the affected 

landowner, the United States of America (acting through BLM) now 

denies exists. 

66. To the extent the public is without lawful access across the BLM 

Segment (as claimed by Count II, infra), affording equivalent or 

superior access to a county road, the conditional abandonment of this 

portion of the Original County Road in 1969 is invalid for reasons 

including but not limited to: failure to provide adequate public notice of 

the nature, scope and purpose of the proposed abandonment; other 

failures to substantially comply with statutory mandates governing 

abandonment of county roads; and because the road was never 

“abandoned” at all because the road closure petition was expressly 

conditional and the resulting declaration did not express an unequivocal  

intention to not “reclaim or use [the road] again” as required to effect an 

abandonment of a county road under Montana law. 

67. As to any portions of the Original County Roads which were 

established over then-federal lands, the public’s right of way is valid 
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under U.S. Revised Statute § 2477 of 1866 (“R.S. 2477,” later re-codified 

as 43 U.S.C. § 932 (1938)), through which the U.S. Federal Government 

granted rights of way over federal lands for the construction of public 

highways in order to facilitate and encourage the settlement and 

development of the American West.  

68. R.S. 2477 grants were self-executing and afforded each state the 

authority to dictate the terms of its own acceptance. The grant “becomes 

effective upon the construction or establishing of highways, in 

accordance with state law” without any formal application by the state 

nor any action at all on the part of the federal government. 43 C.F.R. 

§ 244.55 (1939 and 1963); 43 C.F.R. §§ 2822.1–2 and 2822.2–1 (1974). 

69. According to BLM’s interpretation of R.S. 2477, “[w]hen public 

funds have been spent on the road it shall be considered a public road. 

When the history of the road is unknown or questionable, its existence 

in a condition suitable for public use is evidence that construction 

sufficient to cause a grant under R.S. 2477 has taken place.” BLM 

Manual R.2-229 (1986). 

70. R.S. 2477 was repealed in 1976, subject to certain savings 

provisions that preserved any “valid existing rights” established by 
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operation of R.S. 2477 prior to its repeal. 

71. As to any affected portions of the Original County Roads, the R.S. 

2477 grant was expressly accepted by affirmative acts of the state and 

local governments, prior to any dedication to public use and prior to the 

repeal of R.S. 2477, including but not limited to: by the construction, 

maintenance and improvement of the roads; by the expenditure of 

public funds for such purposes; by the promulgation of the above-

described Madison County road declarations and dedications; by 

operation of § 2600 and RCM § 32-103; and by the public’s expansive 

and enduring historical use. 

72. As to any affected lands acquired by any person or entity after the 

establishment of the Original County Roads, the public’s right of way 

ran with the land and any such property was acquired subject to the 

public’s established rights. 

73. None of the access rights claimed hereby have ever been 

effectively relinquished, vacated, or abandoned. 

74. Relief is required to settle the existence and location of the county 

roads in question, for reasons including but not limited to: actual 

disputes with affected landowners about the existence and scope of 
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public access rights; uncertainty created by historical alterations to the 

county roads; inadequate surveys and other descriptive records; and 

because portions of the roads as-traveled do not conform to the available 

descriptions of the Original County Roads as declared. See Mont. Code. 

Ann. § 7-14-2622. 

75. Plaintiff, on behalf of itself and the people of Montana, is entitled 

to relief quieting title or other appropriate declaratory relief clarifying 

the nature and scope of the public’s right of way over the Original 

County Roads. Appropriate and necessary relief includes, but is not 

limited to, declarations establishing that the purported abandonment of 

a portion of the Lower Road in 1969 is invalid and that the Original 

County Roads are, in fact, county roads and/or public highways of the 

state of Montana, or else are subject to an equivalent public easement 

and open to all lawful public use 

COUNT II: QUIET TITLE/DECLARATORY JUDGMENT 
(the BLM Segment is a county road/public highway) 

 
76. Plaintiff incorporates the foregoing facts and allegations as if set 

forth fully herein. 

77. The BLM Segment, as described in Paragraph 43 and depicted in 

pink in Paragraph 44 above, was constructed in the mid-to-late 1960’s 
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to replace the historical county road and public right of way that 

followed a similar route across Parcels A, B, C, D, F, G, and H. 

78. Upon information and belief, and as indicated by Madison County 

road data sheets, the BLM Segment was constructed as part of the 

federal-aid secondary highway system. See Exhibit 7. It therefore was 

and remains a public highway as defined by Mont. Code. Ann. § 60-1-

201(a) and its predecessor statutes. By promulgating a definition of 

“public highway” that includes federal-aid highways, the State of 

Montana expressly accepted the federal government’s R.S. 2477 grant 

as to the BLM Segment prior to the repeal of R.S. 2477, rendering it a 

public highway open to all lawful use. 

79. In addition to or in the alternative to the grounds set forth in the 

preceding paragraph, the R.S. 2477 grant as to the BLM Segment was 

accepted by affirmative acts of the state and local government, 

including but not limited to the involvement of Madison County in 

maintaining and improving the road for years prior to the repeal of RS 

2477 and thereafter, and by the expenditure of public funds for 

maintenance and improvement of the road, rendering the BLM 

Segment a county road and a public highway open to all lawful use 
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pursuant to Mont. Code. Ann. § 60-1-201(3) and otherwise by operation 

of Montana law. 

80. In addition to or in the alternative to the grounds set forth in the 

preceding two paragraphs, the R.S. 2477 grant as to the BLM Segment 

was accepted by customary and historic public use in excess of the 

statutorily prescribed period and prior to the repeal of R.S. 2477, 

including expansive and enduring public uses for all lawful purposes, 

such as ingress and egress to public and private lands for personal, 

recreational, commercial, and agricultural uses, thereby establishing a 

public right of way for all past and foreseeable future uses. 

81. None of the access rights claimed hereby have never been 

effectively relinquished, vacated, or abandoned. 

82. Plaintiff, on behalf of itself and the people of Montana, is entitled 

to relief quieting title, or other appropriate declaratory relief, clarifying 

the nature and scope of the public’s right of way over the BLM Segment 

of the road. Appropriate and necessary relief includes, but is not limited 

to, a declaration establishing that the BLM Segment is a county road 

and/or public highway of the State of Montana, or else is subject to an 

equivalent public easement and open to all lawful public use 
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COUNT III: QUIET TITLE/DECLARATORY JUDGMENT 
(location of public rights of way) 

 
83. Plaintiff incorporates the foregoing facts and allegations as if set 

forth fully herein. 

84. The precise original location of some of the declared county roads 

described herein are presently unknown, for lack of a sufficient record 

of actions known to have been taken by the Madison County 

Commission more than a century ago. 

85. The location of some of the county roads at issue has, in some 

cases, also changed over time for reasons including but not limited to 

the effects of road maintenance (i.e. gradual changes due to years of 

grading and course alterations to serve the ends of convenient 

maintenance and use) and deliberate decisions by Madison County and 

the servient landowners to improve the roads, facilitate better access, 

and address problems created by weather, erosion, and topography.  

86. To the extent any portion of any public right of way over any of 

the roads described herein, as they currently lie, might be obstructed or 

defeated by the fact that the physical road has deviated from the 

declared or otherwise-established public right of way, notwithstanding 

the Garrison doctrine (discrepancies in location or description are 
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“insufficient to destroy [a] road’s public status”), declaratory relief is 

necessary and appropriate to establish the proper course of the right of 

way and effectuate public access. 

COUNT IV: INJUNCTIVE RELIEF 
(ensuring viable public access) 

 
87. Plaintiff incorporates the foregoing facts and allegations as if set 

forth fully herein. 

88. To the extent the Court determines that the public right of way 

and the physical roadways have deviated, and substitute access cannot 

be secured over an existing improved and maintained road, affirmative 

injunctive relief is necessary and appropriate to compel the responsible 

parties to relocate any such roads so as to afford public access 

consistent with established rights, or otherwise reasonably improve 

and/or maintain the roads where the public’s right of way lies. 

89. To the extent the Upper Road is determined to be the only extant 

county road and/or public highway, or else provides the only equivalent 

public access, affirmative injunctive relief is also necessary and 

appropriate to compel Madison County, and/or other responsible 

parties, to maintain and improve the road so as to reasonably effectuate 

the public’s right of way, including but not limited to replacing the 
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washed-out bridge across Ruby Creek. 

90. To the extent any such county roads are obstructed by fences, 

gates, or other interference that is at odds with Montana law governing 

access to and use of county roads and public highways, injunctive relief 

is also necessary and appropriate to compel the responsible parties to 

remove such obstructions and impediments to the public’s lawful access. 

91. Plaintiff is entitled to such relief pursuant to Mont. Code. Ann. 

§ 27-19-102, the supplemental relief provisions of the federal and state 

Declaratory Judgment Acts, and as may otherwise be authorized by 

state or federal law. 

COUNT V: QUIET TITLE/DECLARATORY JUDGMENT 
(Bar K’s private right of way) 

 
92. Plaintiff incorporates the foregoing facts and allegations as if set 

forth fully herein. 

93. In addition to or in the alternative to the public rights of way 

described herein, Bar K has established private prescriptive easements 

across the roads, or relevant portions thereof, by qualifying adverse use 

by Bar K or its predecessors in interest for the statutorily prescribed 

period, prior to acquisition of any such lands by the state or federal 

government or dedication to any particular public use. 
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94. All such prescriptive rights were established by expansive and 

enduring private uses for all lawful purposes, including unrestricted 

ingress and egress to the Ranch and adjacent public lands and other 

personal, recreational, commercial, and agricultural uses by the owners 

of the Ranch, their guests, employees and invitees. 

95. No such access rights have ever been effectively vacated, 

relinquished, or abandoned in any way. 

96. All such rights, once established, ran with the land and the 

current owners acquired the affected properties subject to the 

established access rights of the original owners of the Ranch and their 

successors in interest, including Bar K. 

97. Plaintiff is entitled to relief quieting title, or other appropriate 

declaratory relief, clarifying the nature and scope of Bar K’s private 

access rights. 

COUNT VII: DECLARATORY JUDGMENT 
(supplemental relief and attorney’s fees) 

 
98. Plaintiff incorporates the foregoing facts and allegations as if set 

forth fully herein. 

99. Plaintiff Bar K is entitled to an award of attorneys’ fees and costs 

incurred in this matter pursuant to the cost-shifting and supplemental 
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relief provisions of the Montana Uniform Declaratory Judgments Act 

(Mont. Code. Ann. § 27-8-311 and 313), the “further relief” provisions of 

the Federal Declaratory Judgment Act (28 U.S.C. § 2202), the private 

attorney general doctrine, and as may otherwise be available under 

federal or Montana law.  

100. Plaintiff Bar K is further entitled to any other supplemental relief 

that the Court may deem necessary and proper to achieve a just and 

equitable result. 

PRAYER FOR RELIEF 
 

 WHEREFORE, Plaintiff Bar K Ranch, LLC, prays for relief for 

itself and the people of Montana, including but not limited to: 

1. Declaratory relief recognizing, locating and affirming any county 

roads, public highways, or other public rights of way across the lands 

described above or otherwise connecting Johnny Ridge Road to the Bar 

K Ranch and adjacent public lands, and quieting title accordingly, 

thereby establishing a perpetual public right of way for all lawful 

purposes and with all other rights attendant thereto;  

2. Declaratory relief establishing any private rights of way across the 

lands described above or otherwise connecting Johnny Ridge Road to 
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the Bar K Ranch, and quieting title accordingly, consistent with the 

broad, unrestricted historical use of the roads by Bar K and its 

predecessors in interest for more than a century, which shall be 

appurtenant to the Ranch property, run with the land, and inure to the 

benefit of Bar K’s successors in interest; 

3. Further declaratory or injunctive relief as may be necessary to 

effectuate any public or private access rights the Court may recognize, 

including but not limited to affirmative injunctive relief requiring the 

responsible parties to remove obstructions, relocate certain roads and/or 

replace, improve and maintain the roads and bridges at issue; 

4. An award of attorney’s fees and costs under 28 U.S.C. §§ 2202, 

Mont. Code. Ann. § 27-8-311 and 313, and/or the private attorney 

general doctrine; and 

5. Any other and further relief the Court deems just and equitable. 

DATED this 29th day of January, 2019. 

GOETZ, BALDWIN & GEDDES, P. C., 
     Attorneys for the Plaintiff  

          
    By:  _____________________________ 

               J. Devlan Geddes 
               Jeffrey J. Tierney 
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